M**,  a^\^  '-wiAvff* 


UMASS/ AMHERST 


31EDbL,    DEbT    7MM1    a 


SCOTT  HARSHBARGER 

Attorney  General 
Commonwealth  of  Massachusetts 


POLICE  CHIEFS'  CONFERENCE 


supplemental  material 
July  17, 1991 


en  DoanAttfs 


.     eVW  <rf  Massachusetts 


Bentley  College 
Waltham,  Massachusetts 


*jA&  wosnrruMzuiLetiuA'  a£ \yflaAA£tcAuAe//A 


SCOTT  HARSHBARGER 
ATTORNEY  GENERAL 

(617)  727-2200 


'enejtci/ 

One,  S&AAAuj</arv  c//ac&, 
S8oa/qsv,  ^ttstf    02408-4698 


POLICE  CHIEFS'  CONFERENCE 


JULY  17,  1991 


BENTLEY  COLLEGE 


AGENDA 


8  -  8:30A 


REGISTRATION 


Coffee  &  Pastry 


8:30  -  9A 


WELCOMING  REMARKS 


Scott  Harshbarger,  Attorney  General 

Dr.  Joseph  Cronin,  President,  Bentley  College 


9  -  10:15A 


OVERVIEW:   CRIMINAL  BUREAU 


Moderator: 
Panel: 


Special 
Division; 
Environmental 


Ed  Rapacki ,  Chief,  Criminal  Bureau 

Patricia  Bernstein,  Chief,  Public 

Integrity  Division; 

Michael  Cassidy,  Chief,  Narcotics 

Division; 

Paula  DeGiacomo,  Chief,  Criminal 

Appeals  Division; 

Martin  Healey,  Chief 

Prosecutions  and  Tax 

Martin  Levin,  Chief, 

Crimes  Strike  Force; 

Edward  Johnson,  Chief,  Criminal 

Investigations  Division 


Environmental  Strike  Force 

White  Collar/Business  Crimes 

Narcotics/Organized  Crime 

Public  Corruption/Special  Investigations 

Conflict  Cases 

Civil  Rights  Violations 

Advisory  Functions 


POLICE  CHIEFS'  CONFERENCE 

JULY  17,  1991 
BENTLEY  COLLEGE 


AGENDA 
10:15  -  10:4 5A      OVERVIEW:   EMERGING  ISSUES  IN  FAMILY  VIOLENCE 


Jane  Tewksbury,  Chief/  Family  and  Community 
Crimes  Bureau 

•  Amendments  to  Domestic  Violence  Law  and 
Police  Guidelines 

•  Crimes  Against  the  Elderly 

•  Upcoming  Domestic  Violence/Elder  Abuse 
Conference 

•  Update:  Changes  in  Juvenile  Justice  Code 

•  New  Developments  in  Sexual  Assault  Cases 

•  Police/School  Relations 


10:45  -  11A         COFFEE  BREAK 


11  -  12N  CURRENT  ISSUES 


•  Blue  Laws 

John  Montgomery/  First  Assistant  Attorney 
General 

•  Consumer  Scams 

Barbara  Anthony,  Chief,  Public  Protection 
Bureau 

•  Charitable  Fundraising 

Richard  Allen,  Chief,  Public  Charities 
Division 


12N  -  IP  OPEN  DISCUSSION 


Moderator:    Scott  Harshbarger,  Attorney  General 
Panel:       John  Montgomery,  First  Assistant 

Attorney  General; 

Ed  Rapacki,  Chief,  Criminal  Bureau; 
David  Young,  Chief,  Stoughton 
P.D.,  President,  Massachusetts 
Police  Chiefs'  Association; 
Robert  Carroll,  Chief,  Somerville 
P.D. ,  Vice  President,  Massachusetts 
Police  Chiefs'  Association 


***  The  Attorney  General's  office  would  like  to  thank  Bentley 
College  for  its  generous  contributions  to  this  program. 
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FAMILY  AND  COMMUNITY 
CRIMES  BUREAU 


THE  ABUSE  PREVENTION  ACT: 

A  SUMMARY  OF  THE  1990  AMENDMENTS 

TO  M.G.L.  CHAPTER  209A 

JANE  E.  TEWKSBURY,  CHIEF 

FAMILY  AND  COMMUNITY  CRIMES  BUREAU 

ATTORNEY  GENERAL'S  OFFICE 

I.   INTRODUCTION 

The  Massachusetts  legislature  passed  the  Abuse  Prevention  Act 
in  July,  1978.   It  was  amended  in  1983,  1986,  1988,  and  again  in 
December,  1990.   The  1990  amendments  went  into  effect  on  January 
31,  1991.   Commonly  referred  to  as  "Chapter  209A",  the  original 
purpose  of  the  Abuse  Prevention  Act  was  to  provide  immediate 
protection  to  anyone  being  abused  by  a  "family  or  household 
member"  and  to  provide  better  police  protection  and  intervention 
in  domestic  violence  cases. 

The  1990  amendments  further  these  original  goals  by  extending 
the  protections  of  the  Act  to  individuals  who  are  or  were  involved 
in  long-term  relationships  -  or  what  the  statute  characterizes  as 
a  "substantive  dating  or  engagement  relationship"  -  and  to  past  or 
present  in-laws  ("are  or  were  (sic)  related  by  blood  or  marriage" 
-  §1)  and  by  mandating  the  police  to  arrest  anyone  who  has 
violated  the  vacate  or  refrain  from  abuse  provisions  of  a 
temporary  or  permanent  order  issued  pursuant  to  the  Act.   The  new 
law  also  introduces  for  the  first  time,  the  development  of 
treatment  program  for  the  abusers  which  the  court  can  compel  the 
defendant  to  attend. 

While  the  law  was  originally  intended  to  meet  the  needs  of 
battered  women,  it  can  be  used  by  both  men  and  women,  adults  and 
minors. 
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II.  THE  PROCESS 

A.  INITIAL  POLICE  RESPONSE 

Police  called  to  the  scene  of  a  domestic  disturbance  must  now 
assist  the  abused  person  in  getting  to  a  safe  place.   While  arrest 
is  the  preferred  response  when  no  orders  are  in  effect  (if  the 
police  witness  or  have  probable  cause  to  believe  that  a  felony,  a 
misdemeanor  involving  abuse,  or  an  assault  and  battery  has 
occurred),  it  is  not  mandated  under  the  law.  (§7) 

Prior  to  the  1990  amendments,  an  emergency  restraining  order 
could  be  obtain  only  by  presenting  said  order  to  the  on-duty 
judge.   It  is  now  possible  to  have  a  temporary  order  issued  by 
phone  when  the  court  is  not  in  session  (§5)  and  the  police  are 
required  to  access  the  emergency  judicial  system  when  the  court  is 
closed  for  business.   (§6) 

The  secretary  of  public  safety  must  develop  a  police  policy 
model  by  July  31,  1991.   Local  police  must  adopt  or  establish  and 
implement  specific  operational  guidelines  consistent  with  this 
policy.   (§§14,15) 

B.  EX  PARTE  HEARING 

Abuse  prevention  cases  follow  a  two-step  procedure.   At  the 
first  (£X-p_ar_te_)  hearing  at  which  the  abuse  is  established,  the 
domestic  violence  victim  can  request  a  number  of  protective  orders 
including  a  restraining  order,  a  vacate  order,  as  well  as  an  order 
for  custody  and  other  protective  orders,  e.g.  for  the  alleged 
abuser  to  stay  away  from  the  children's  school.   The  amendments 
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clearly  spell  out  that  the  period  of  time  between  the  last 
incident  of  alleged  abuse  and  the  filing  of  the  complaint  cannot 
be  the  sole  reason  for  the  denial  of  the  relief  requested  (i.e. 
There  is  no  statute  of  limitations  on  the  filing  of  a  complaint 
under  this  Act.  (§3)) 

The  1990  amendments  define  a  -vacate  order"  for  the  first  time 
(§1).   As  defined,  it  is  clear  that  the  alleged  abuser  must  leave 
and  stay  away  from  the  premises  and  the  victim's  workplace  - 
taking  into  consideration  whether  or  not  the  alleged  abuser  works 
at  the  same  place  -  and  not  interfere  with  the  victim's  occupancy 
of  the  premises;  turn  over  the  keys  to  the  premises  to  the  victim; 
not  damage  any  of  the  household  contents;  nor  have  the  utilities 
shut  off  or  the  victim's  mail  stopped. 

In  addition,  the  amendments  now  allow  the  court  to  order  the 
alleged  abuser  to  refrain  from  contacting  the  victim  or  the 
victim's  child  or  any  child  in  the  victim's  care  and  to  make  a 
custody  order  even  if  the  parties  have  never  been  married. 
(§3) Finally,  the  court  may  now  recommend  pursuant  to  the  new 
amendments,  that  the  alleged  abuser  attend  a  recognized  batterer ' s 
treatment  program. 

Following  this  first  hearing,  a  temporary  order  is  issued. 
Prior  to  the  1990  amendments,  this  order  was  valid  for  period  of 
five  (5)  days.   It  is  now  valid  for  a  period  of  ten  (10)  days. 
(§5)   The  plaintiff  receives  a  copy  of  the  order,  a  second  copy  is 
sent  to  the  police,  and  the  third  copy  is  served  on  the  alleged 
abuser.   There  is  no  longer  any  requirement  that  the  order  be 
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served  in  hand  on  the  alleged  abuser.   (§§5,7)   Assuming  that  the 
alleged  abuser  is  served,  a  second  hearing  is  held. 
C.    TEN  DAY  HKARTWn 

At  the  second  hearing,  both  parties  are  heard.   The  court  can 
then  vacate,  modify  or  continue  the  temporary  orders  for  up  to 
period  of  one  year.   Pursuant  to  the  1990  amendments,  courts  must 
now  automatically  set  up  a  continuation  hearing  on  the  date  when 
the  orders  are  to  expire  and  the  order  remains  in  effect  until 
such  hearing  is  held.   In  addition,  the  fact  that  no  abuse  has 
occurred  while  the  order  was  in  effect  will  not,  in  itself, 
prevent  the  extension  of  the  order  or  the  issuance  of  a  new 
order.   (§3) 

As  long  as  the  defendant  has  been  served  with  the  temporary 
order,  the  plaintiff  is  entitled  to  ask  that  the  temporary  orders 
be  made  permanent  and  to  ask  for  additional  orders  regarding 
support  and  monetary  compensation,  regardless  of  whether  or  not 
the  defendant  appears  at  the  hearing.   Under  the  1990  amendments, 
any  child  support  order  set  shall  be  in  accordance  with  the  child 
support  guidelines.   (§3)   Monetary  compensation  which  has  been 
used   -  albeit  rarely  -  to  order  the  defendant  to  pay  the 
plaintiff  for  any  expenses  caused  by  the  abuse  such  as  physician 
or  hospital  bills,  loss  of  wages,  attorney's  fees,  shelter 
expenses,  etc.,  now  also  includes  "costs  for  restoring  utilities" 
and  "replacement  costs  for  locks  and  personal  property  removed  or 
destroyed".   (§3) 
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III.  VIOLATION  OF  RESTRAINING  ORDER 

Once  an  order  -  temporary  or  permanent  -  has  been  issued,  the 
police  must  arrest  any  person  they  witness  or  have  probable  cause 
to  believe  has  violated  the  vacate,  restraining,  or  no-contact 
provisions  of  the  order.    (§§6,7)   Once  a  defendant  is  arrested, 
the  police  must  advise  the  victim  that  the  defendant  is  eligible 
for  bail  and  before  he  is  released,  a  no  contact  order  must  be 
issued  upon  request  of  the  victim,  and  the  judge  or  bailbondsman 
must  try  to  warn  the  victim  of  the  defendant's  release.   (§6) 

IV.  BATTERERS'  TREATMENT 

If  a  defendant  is  convicted  of  the  violation  of  a  restraining 
order,  and  has  no  prior  record  of  any  crime  of  violence,  then  the 
court  can  ask  that  he  be  evaluated  by  a  certified  batterer's 
treatment  program.   (For  first  offenders  only?)   If  the  evaluation 
results  indicate  that  he  is  amenable  to  treatment,  then  the  court 
may  order  the  defendant  to  receive  appropriate  treatment  in 
addition  to  any  other  penalty.   If  the  defendant  fails  to 
participate  in  treatment  as  ordered  then  any  suspended  sentence 
shall  be  imposed.   The  court  may  also  order  substance  abuse 
treatment.   (§7)   The  defendant,  if  he  can  afford  it  is 
responsible  for  the  cost  of  the  treatment. 


-6- 


V.   MISCELLANEOUS 

Other  miscellaneous  provisions  of  the  amendments  include, 

*The  court  is  responsible  for  notifying  the  plaintiff  whose 
address  has  been  impounded  of  any  motion  which  the  defendant 
files. 

•Courts  may  not  compel  parties  to  mediate.  (§3) 

•Courts  may  not  order  mutual  restraining  or  no-contact  orders 
unless  that  make  specific  findings  of  fact  and  a  detailed 
order  so  that  the  police  can  determine  when  one  of  the  parties 
is  in  violation  of  the  order.   (§3) 

*In  the  event  of  a  dual  arrest,  the  police  must  submit  a 
detailed  written  report  in  addition  to  the  incident  report 
setting  forth  the  basis  for  the  dual  arrest. 

*The  police  may  not  suggest  a  dual  arrest  as  a  means  of 
discouraging  requests  for  law  enforcement  intervention. 

•Police  are  protected  from  liability  in  civil  actions  for 
personal  injury  or  injury  to  property  if  they  have  acted  in 
good  faith,  in  compliance  with  the  statute,  and  the  statewide 
policy  established  by  the  secretary  of  public  safety. 

0838A 


CRIMES  AGAINST  THE  ELDERLY 

The  following  is  a  list  of  statutes  which  provide  for 
mandatory  minimum  sentences  of  imprisonment  for  repeat 
offenders  convicted  of  certain  violent  crimes  committed  against 
persons  sixty-five  years  or  older: 

1.  Assault  and  Battery  By  Means  of  a  Dangerous  Weapon 
(65+)  -  M.G.L.C.265,  §15A. 

Penalty:   1st  offense  -  10  years  State  Prison  or 

$1000  or  2  1/2  years  House  of  Correction 

2nd  offense  -  mandatory  minimum  2  years 

2.  Assault  By  Means  of  a  Dangerous  Weapon  (65+)  - 
M.G.L.C.265,  §15B. 

Penalty:   1st  Offense  -  5  years  State  Prison  or  $1000 
or  2  1/2  years  House  of  Correction 

2nd  Offense  -  Mandatory  minimum  2  years,  1 
to  serve 

3.  Armed  Assault  With  Intent  to  Rob  or  Murder  (65+)  - 
M.G.L.  c.265,  §18. 

Penalty:   1st  Offense  -  20  years 

2nd  Offense  -  mandatory  minimum  2  years 

4.  Unarmed  Robbery  (65+)  -  M.G.L.C.265,  §19. 
Penalty:   1st  Offense  -  life  or  any  term  of  years 

2nd  Offense  -  mandatory  minimum  2  years 

5.  Larceny  (65+)  -  M.G.L.C.266,  §25. 

Penalty:   1st  Offense  -  5  years  State  Prison  or  2  1/2 

years  House  of  Correction 

2nd  Offense  -  mandatory  minimum  2  years,  1  to 

serve 

In  addition,  M.G.L.  C.276A,  §4  provides  that  persons 
charged  with  the  above  crimes  are  not  eligible  for  pretrial 
diversion. 


NOTE:   Age  is  an  element  of  these  special  crimes  against 
the  elderly.   It  must  be  alleged  in  the  complaint/indictment  that 
the  victim  is  65  years  or  older  and  age  must  be  proved  beyond  a 
reasonable  doubt  at  trial. 
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Presiding  Justices:  Please  distribute  copies  (enclosed)  of  this 
memorandum  to  the  clerk-magistrate  and  chief  probation  officer  of  the 
court.   Other  judges  will  receive  their  copies  directly  from  this  office. 


MEMORANDUM 


To:  District  Court  judges,  clerk-magistrates  and  chief  probation  officers 

From:  Chief  Justice  Zoll 

Date:  January  25,  1991 

Subject:  New  Legislation 


The  last  several  days  of  the  1990  Legislative  session  saw  the  enactment  of  a  number  of 
new  statutes  that  will  affect  the  District  Court.  The  most  important  of  them  are  described 
below. 

1.  Abuse  prevention.  A  significant  rewrite  of  G.L.  c.  209A  was  enacted  by  St.  1990, 
c.  403.  The  effective  date  of  the  new  law  has  been  the  subject  of  much  discussion.  Although 
the  law  was  publicly  reported  to  be  a  90-day  bill,  some  believed  that  it  was  a  30-day  bill  because 
it  affected  "the  powers  of  courts."  On  January  3,  1991,  the  Governor  apparently  resolved  the 
matter  by  filing  an  emergency  declaration  with  respect  to  the  law,  declaring  that  it  would  be 
effective  on  January  31,  1991.  Although  there  is  some  uncertainty  about  the  unusual  step  of 
issuing  an  emergency  declaration  with  delayed  effect,  for  the  sake  of  orderly  implementation  the 
various  Trial  Court  departments  with  c.  209 A  jurisdiction  are  proceeding  on  the  assumption  that 
the  new  law  is  effective  on  January  31,  1991.  Any  judge  facing  the  issue  of  effective  date  in 
the  context  of  a  case  will,  of  course,  have  to  make  his  or  her  own  legal  ruling  on  the  matter. 

Some  of  the  significant  changes  to  be  aware  of  in  the  new  law  are  summarized  on  the 
following  pages. 
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(a)  Chapter  209A  now  extends  to  blood  relatives  and  in-laws.  The  definition  of  •family 
or  household  members'  in  G.L.  c.  209A,  5  1  has  been  rewritten  so  that  orders  may  now  be 
issued  against  those  who  "are  or  were  related  by  blood  or  marriage"  to  the  plaintiff  thus 
encompassing  all  blood  relatives,  in-laws  and  step  children,  whether  or  not  they  have  resided 
with  the  plaintiff. 

(b)  Chapter  209A  now  extends  to  'substantive  dating  relationships. '  A  protective  order 
may  now  be  issued  if  the  plaintiff  and  defendant- 
are  or  have  been  in  a  substantive  dating  or  engagement  relationship,  which  shall 

be  adjudged  by  district,  probate  or  Boston  municipal  courts  consideration  [sic]  of 
the  following  factors:  (1)  the  length  of  time  of  the  relationship;  (2)  the  type  of 
relationship;  (3)  the  frequency  of  interaction  between  the  parties;  and  (4)  if  the 
relationship  has  been  terminated  by  either  person,  the  length  of  time  elapsed  since 
the  termination  of  the  relationship. 

It  has  been  pointed  out  that  this  is  not  a  true  "definition, "  but  merely  a  list  of  criteria  for 
a  judge  to  apply.  For  that  reason,  if  a  person  seeking  relief  states  that  she  and  the  defendant 
were  in  a  dating  or  engagement  relationship,  personnel  of  the  clerk-magistrate's  office  should 
not  attempt  to  decide  whether  the  relationship  was  "substantive"  or  not.  That  issue  should  be 
left  to  the  judge,  since  clerk-magistrates'  offices  should  not  exercise  any  "screening  out" 
function,  but  merely  provide  eligibility  information  to  potential  plaintiffs.  See  District  Court 
Standards  of  Judicial  Practice,  Abuse  Prevention  Standards  §  2:5  (January,  1986). 

For  some  reason,  this  amendment  does  not  grant  Superior  Court  judges  jurisdiction  to 
issue  c.  209A  orders  where  the  plaintiff  and  defendant  were  in  a  "substantive  dating  or 
engagement  relationship."  This  should  not  pose  a  problem  to  the  judicial  emergency  response 
system,  since  Superior  Court  judges  serving  on  the  emergency  response  system  (like  all  judges 
so  serving)  have  been  authorized  to  act  as  a  judge  of  any  Trial  Court  department  as  necessary. 

(c)  "Vacate  orders. '  The  following  definition  of  "vacate  order"  has  been  added  to  G  L 
c.  209A,  §  1: 

"Vacate  order, "  court  order  to  leave  and  remain  away  from  a  premises  and 
surrendering  [sic]  forthwith  any  keys  to  said  premises  to  the  plaintiff.  The 
defendant  shall  not  damage  any  of  the  plaintiffs  belongings  or  those  of  any  other 
occupant  and  shall  not  shut  off  or  cause  to  be  shut  off  any  utilities  or  mail 
delivery  to  the  plaintiff.  In  the  case  where  the  premises  designated  in  the  vacate 
order  is  a  residence,  so  long  as  the  plaintiff  is  living  at  said  residence,  the 
defendant  shall  not  interfere  in  any  way  with  the  plaintiffs  right  to  possess  such 
residence,  except  by  order  or  judgment  of  a  court  of  competent  jurisdiction 
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pursuant  to  appropriate  civil  eviction  proceedings,  a  petition  to  partition  real 
estate,  or  a  proceeding  to  divide  marital  property.  A  vacate  order  may  include 
in  its  scope  a  household,  a  multiple  family  dwelling  and  the  plaintiffs  workplace. 
When  issuing  an  order  to  vacate  the  plaintiffs  workplace,  the  presiding  justice 
must  consider  whether  the  plaintiff  and  defendant  work  in  the  same  location  or 
for  the  same  employer. 

A  judge  may  now  bar  a  defendant,  not  only  from  the  plaintiffs  household,  but  also  from 
a  multiple  family  dwelling  in  which  the  plaintiff  lives,  or  from  the  plaintiffs  workplace.  It  is 
less  clear  from  the  drafting  of  this  paragraph  (and  the  fact  that  it  is  only  a  definitional  section) 
whether  the  other  indicated  restrictions  are  automatically  incorporated  in  all  vacate  orders,  or 
whether  they  are  merely  additional  restrictions  that  a  judge  may  impose  as  pan  of  a  vacate  order. 

(d)  No-contact  orders  authorized.  Section  3  of  G.L.  c.  209A  has  been  amended  to 
explicitly  authorize  orders  "ordering  the  defendant  to  refrain  from  contacting  the  plaintiff,  unless 
authorized  by  the  court,  whether  the  defendant  is  an  adult  or  minor."  Such  no-contact  orders, 
while  common,  were  not  previously  mentioned  expressly  in  the  statute. 

(e)  Custody  orders  where  no  marriage.  Section  3  has  also  been  amended  so  that  the 
court's  authority  to  issue  an  order  "awarding  the  plaintiff  temporary  custody  of  a  minor  child" 
is  no  longer  restricted  by  the  phrase  "in  the  case  of  husband  and  wife." 

(f)  Child  support  guidelines  applicable.  Section  3  now  requires  that,  in  ordering 
temporary  support  under  G.L.  c.  209A,  "the  court  shall  apply  the  standards  established  in  the 
child  support  guidelines."  These  are  usable,  of  course,  only  if  the  defendant's  income  is  known. 

(g)  Compensation  for  personal  property,  lock  replacement  and  utility  restoration. 
Section  3  has  been  amended  to  expand  the  monetary  compensation  that  may  be  awarded  for  the 
direct  results  of  the  abuse  to  include  "costs  for  restoring  utilities"  and  "replacement  costs  of 
locks  or  personal  property  removed  or  destroyed." 

(h)  No  statute  of  limitations.    Section  3  now  states  that: 

A  court  shall  not  deny  any  complaint  filed  under  this  chapter  solely 
because  it  was  not  filed  within  a  particular  time  period  after  the  last  alleged 
incident  of  abuse. 

(i)  No  compelled  mediation.  Section  3  directs  that  "[n]o  court  shall  compel  parties  to 
mediate  any  aspect  of  their  case,"  although  a  judge  may  refer  the  case  to  the  probation 
department  or  a  victim/witness  advocate  for  information  gathering  purposes  in  separate  meetings 
with  the  parties. 
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0) 


Mutual  restraining  orders  limited.    Section  3  also  specifies  that: 


A  court  may  issue  a  mutual  restraining  order  or  mutual  no-contact  order 
.  .  .  only  if  the  court  has  made  specific  written  findings  of  fact.  The  court  shall 
then  provide  a  detailed  order,  sufficiently  specific  to  apprise  any  law  officer  as 
to  which  party  has  violated  the  order,  if  the  parties  are  in  or  appear  to  be  in 
violation  of  the  order. 

(k)  Procedures  for  extending  orders.  Section  3  now  provides  that  "[ejvery  order  shall 
on  its  face  state  the  time  and  date  the  order  is  to  expire  and  shall  include  the  date  and  time  that 
the  matter  will  again  be  heard."  It  also  directs  that: 

The  fact  that  abuse  has  not  occurred  during  the  pendency  of  an  order  shall  not, 
in  itself,  constitute  sufficient  ground  for  denying  or  failing  to  extend  the  order, 
of  allowing  an  order  to  expire  or  be  vacated,  or  for  refusing  to  issue  a  new  order. 

0)  Length  of  temporary  orders  increased  to  10  business  days.  Section  5  has  been 
amended  to  extend  the  maximum  length  of  temporary  orders  (formerly  "five  days")  to  "ten  court 
business  days." 

(m)  Presumption  for  in-hand  service  eliminated.  Sections  5  and  7  of  G.L.  c.  209 A  no 
longer  require  that  service  on  the  defendant  be  done  in-hand  unless  the  court  otherwise  orders. 
The  statute  now  requires  only  an  unspecified  form  of  service  "upon  the  defendant .  .  .  unless 
otherwise  ordered  by  the  court." 

(n)  Telephone  orders  outside  court  hours.  Police  are  now  required  by  G.L.  c.  209A, 
§  6  "to  assist  [a  victim  of  abuse]  by  activating  the  emergency  judicial  system  when  the  court  is 
closed  for  business."  Section  5  has  been  amended  to  recognize  that  protective  orders  are  often 
given  by  telephone  outside  of  court  hours: 

In  the  discretion  of  the  justice,  such  relief  may  be  granted  and  communicated  by 
telephone  to  an  officer  or  employee  of  an  appropriate  law  enforcement  agency, 
who  shall  record  such  order  on  a  form  of  order  promulgated  for  such  use  by  the 
chief  administrative  justice  and  shall  deliver  a  copy  of  such  order  on  the  next 
court  day  to  the  clerk-magistrate  of  the  court  having  venue  and  jurisdiction  over 
the  matter. 

The  development  of  such  a  "night  order"  form  is  presently  in  progress. 
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(o)  Arrest  provisions.  Section  7  has  been  rewritten  to  remove  the  uncertainty  discussed 
in  Commonwealth  v.  Cordon,  407  Mass.  340, 553  N.E.2d  915, 918  (1990),  as  to  which  c.  209A 
violations  are  criminally  punishable.  Any  violation  of  a  "vacate,"  "refrain  from  abuse"  or  "no 
contact"  order  issued  under  any  of  the  enumerated  sections  of  G.L.  cc.  208,  209,  209 A  or  209C 
is  now  subject  to  the  criminal  penalties  provided  in  G.L.  c.  209A,  §  7. 

General  Laws  c.  209 A,  §  6  now  provides  that  a  police  officer  "shall .  .  .  arrest"  if  the 
officer  "witnesses  or  has  probable  cause  to  believe"  that  a  person  has  committed  such  violations. 
Arrest  is  also  declared  to  be  "the  preferred  response"  if  there  is  no  such  order,  but  the  officer 
has  probable  cause  to  believe  that  a  felony,  a  misdemeanor  involving  abuse,  or  an  assault  and 
battery  has  occurred.  Police  must  also  "inform  the  victim  that  the  abuser  will  be  eligible  for  bail 
and  may  be  promptly  released." 

Uncodified  §§  14  and  15  of  St.  1990,  c.  403  require  the  Secretary  of  Public  Safety  to 
"establish  a  policy  for  law  enforcement  response  to  domestic  violence"  within  six  months,  and 
for  each  law  enforcement  agency  to  adopt  that  policy  or  substitute  its  own  "specific  operational 
guidelines"  within  sixty  days  thereafter. 

Violations  of  other  provisions  of  protective  orders  (that  is,  requirements  other  than 
"vacate,"  "refrain  from  abuse"  and  "no  contact"  provisions)  presumably  must  continue  to  be 
punished  through  contempt  procedures. 


that: 


(p)  Bail  provisions:  notice  to  plaintiff  and  no-contact  orders.    Section  6  now  requires 

When  a  judge  or  other  person  authorized  to  take  bail  bails  any  person 
arrested  under  the  provisions  of  this  chapter,  he  shall  make  reasonable  efforts  to 
inform  the  victim  of  such  release  prior  to  or  at  the  time  of  said  release. 

When  any  person  charged  with  or  arrested  for  a  crime  involving  abuse 
under  this  chapter  is  released  from  custody,  the  court  or  the  emergency  response 
judge  shall  issue,  upon  the  request  of  the  victim,  a  written  no-contact  order 
prohibiting  the  person  charged  or  arrested  from  having  any  contact  with  the 
victim  and  shall  use  all  reasonable  means  to  notify  the  victim  immediately  of 
release  from  custody.  The  victim  shall  be  given  at  no  cost  a  certified  copy  of  the 
no-contact  order. 

The  first  of  these  two  provisions,  requiring  "reasonable  efforts"  to  inform  the  victim  of 
an  arrested  defendant's  release,  is  clearly  applicable  to  all  bailing  magistrates,  including  clerk- 
magistrates,  assistant  clerks  and  bail  commissioners,  as  well  as  a  judge's  in-court  bail 
determinations. 
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The  second  provision  is  more  complex  to  interpret  and  implement.  It  seemingly  applies 
only  to  judges,  and  not  to  clerk- magistrates  and  assistant  clerks.  (Unlike  the  prior  paragraph, 
which  is  applicable  to  any  "person  authorized  to  take  bail,"  the  second  paragraph  above  is 
directed  to  "the  court  or  the  emergency  response  judge.")  It  would  not  seem  to  be  met  merely 
by  imposing  a  no-contact  requirement  as  a  condition  of  the  defendant's  recognizance,  since  $  6 
calls  for  an  affirmative  "written  order."  Further  complicating  the  matter,  there  is  a  question 
whether  the  violation  of  such  an  "order"  would  be  a  separate  criminal  offense,  since  such  orders 
seem  to  be  provided  for  in  §  6  rather  than  "under  sections  three,  four  and  five."  (The  latter 
phrase  is  one  of  the  conditions  of  criminal  liability  set  out  in  §  7). 

We  continue  to  request  the  Legislature  to  clarify  these  issues,  as  we  did  before  the  law 
was  passed.  At  present,  I  would  suggest  the  following  course  if  a  plaintiff  requests  a  no-contact 
order  at  the  stationhouse  from  the  emergency  response  judge  or  at  the  defendant's  arraignment 
from  the  arraigning  judge: 

(1)  If  there  is  no  outstanding  order  under  G.L.  c.  209A,  §§  3-5,  the  plaintiff  may  be 
advised  to  request  one  (with  a  no-contact  provision).  If  this  is  done  at 
arraignment,  the  request  should  be  acted  on  while  the  defendant  is  still  before  the 
court. 

(2)  If  there  already  is  an  existing  order  under  G.L.  c.  209A,  §§  3-5  but  it  does  not 
contain  a  no-contact  provision,  the  plaintiff  may  be  advised  to  request  that  the 
existing  order  be  amended  to  include  such  a  provision. 

(3)  If  there  already  is  a  G.L.  c.  209A,  §§  3-5  order  with  a  no-contact  requirement 
that  continues  in  effect,  it  is  unclear  what  the  point  of  issuing  a  duplicate  no- 
contact  order  under  §  6  would  be,  but  if  a  plaintiff  makes  such  a  request,  the 
judge  will  have  to  consider  carefully  whether  §  6  requires  that  this  be  done. 

(q)  Batterer's  treatment  programs.  Section  3  of  G.L.  c.  209A  permits  a  judge  issuing 
a  c.  209 A  order  to  "recommend  to  the  defendant  that  the  defendant  attend  a  recognized  batterer's 
treatment  program. " 

Section  7  permits  a  sentencing  judge  "in  addition  to  any  other  penalty"  to  require  a 
defendant  with  no  prior  record  of  violent  crime  to  attend  a  batterer's  treatment  program  certified 
by  the  Department  of  Public  Health,  after  an  evaluation  by  such  a  program.  Additionally  ("but 
not  in  lieu  of  a  batterer's  treatment  program),  the  court  may  require  substance  abuse  treatment. 

Section  7  also  provides  that  M[a]ll  ordered  treatment  shall  last  until  the  end  of  the 
probationary  period  or  until  the  treatment  program  decides  to  discharge  the  defendant,  whichever 
comes  first."     It  is  unclear  whether  this  requirement  applies  both  to  batterer's  treatment 
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programs  and  to  substance  abuse  programs  to  which  the  defendant  is  assigned. 

(r)  Changes  to  G.L.  c.  209C.  The  new  law  also  makes  several  changes  relating  to  abuse 
prevention  in  the  civil  paternity  and  child  support  law,  G.L.  c.  209C.  Of  particular  note  G.L. 
c.  209C,  §  13  has  been  amended  to  permit  the  plaintiffs  address  to  be  impounded  "[fjor  good 
cause  shown."  (It  actually  allows  the  impoundment  of  either  party's  address.)  Section  15 
(which  previously  allowed  for  "no  interference  with  personal  liberty"  orders)  has  been  changed 
to  authorize  the  full  scope  of  abuse  prevention  orders  in  the  context  of  a  c.  209C  proceeding. 

Attached  is  a  copy  of  the  text  of  G.L.  c.  209  A  and  associated  laws  that  has  been  prepared 
by  this  office,  showing  the  various  additions  and  deletions  made  by  c.  403. 

This  office  has  begun  work  on  revising  the  "Complaint  for  Protection  from  Abuse"  (FA- 
1)  and  "Order  (and  Summons)  Purusant  to  G.L.  c.  209A"  (FA-2)  forms  to  comply  with  these 
statutory  amendments,  but  the  printing  of  new  forms  will  take  some  time.  The  present  forms 
should  be  adapted  for  continued  use  until  supplies  of  the  new  forms  (as  well  as  the  new 
afterhours  order  form  for  police  use)  are  available. 

2.  Juvenile  delinquency.  A  number  of  important  changes  in  juvenile  delinquency 
proceedings  were  made  by  St.  1990,  c.  267.  It  was  effective  as  an  emergency  law  on  December 
5,  1990  at  9:30  a.m.   A  copy  of  the  statute  is  attached. 

Among  its  more  important  changes  are  the  following: 

(a)  Transfer  hearings.  Section  3  of  St.  1990,  c.  267  has  extensively  rewritten  the 
provisions  of  G.L.  c.  119,  §  61  governing  the  transfer  of  accused  juveniles  for  adult  trial. 

Previously  §  61  was  silent  on  whether  a  judge  was  permitted  or  required  to  conduct  a 
transfer  hearing  sua  sponte  if  the  Commonwealth  did  not  request  a  transfer  hearing.  As 
amended,  §  61  now  permits  a  judge  to  conduct  a  transfer  hearing  on  the  judge's  own  motion  if 
the  threshold  eligibility  criteria  for  transfer  are  met,  and  requires  a  judge  to  conduct  a  transfer 
hearing  sua  sponte  if  the  offense  is  murder,  manslaughter,  rape,  kidnapping  or  armed  robbery 
and  the  offense  "has  resulted  in"  (as  distinguished  from  a  mere  threat  of)  serious  bodily  injury. 

District  Court  Special  Rule  208,  which  has  in  the  past  governed  this  issue,  as  well  as  the 
"Request  for  Transfer  Hearing"  (DCM-10)  and  "Finding  and  Order  after  Transfer  Hearing" 
(DCM-12)  forms,  will  shortly  be  amended  in  order  to  conform  to  amended  G.L.  c.  119,  §  61. 

The  threshold  eligibility  criteria  in  §  61  for  a  juvenile  to  be  considered  for  transfer  have 
been  changed,  as  shown  in  the  chart  on  the  following  page. 
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MEMORANDUM 


TO: 
FROM: 

DATE: 
RE: 


Massachusetts  Police  Chiefs 

Jane  E.  Tewksbury,  Chief 

Family  and  Community  Crimes  Bureau 

July  15,  1991 

Chapter  267  -  Juvenile  transfer  Legislati 


on 


In  the  closing  hours  of  the  1990  legislative  session,  the 
Legislature  passed  Chapter  267,  the  much  heralded  "Juvenile 
Transfer"  bill.   While  the  bill  provides  for  several  changes  in 
the  juvenile  code  (G.L.  c.  119)  particularly  in  cases  where  a 
juvenile  is  charged  with  first  or  second  degree  murder,  most  of 
the  other  changes  are  administrative  in  nature  or  were  made  to 
clarify  previously  confusing  provisions  of  the  code.   The 
following  is  a  short  summary  of  the  bill.   If  you  have  any 
questions  about  the  bill,  please  contact  me  at  727-2200. 

1.    Transfers.   (c.  119,  §61)  Rule  208  of  the  District  Court 
Rules  provides  for  transfer  hearings  to  be  held  in  life  felony 
cases  involving  the  infliction  or  threat  of  infliction  of  harm 
UPQP  Order  Of  the  court.   C.267  now  require,  without  exception, 
that  transfer  hearings  be  held  whenever  a  juvenile  is  charged  with 
murder  one  or  murder  two,  manslaughter,  rape,  armed  robbery,  or 
kidnapping . 


The  factors  to  be  considered  by  the  court  at  the  Part  B 
("amenability")  hearing  have  been  expanded  to  include  "the  child's 
age  and  maturity"  and  "the  nature  of  services  available  through 
the  juvenile  system". 

In  cases  of  murder  in  the  first  or  second  degree,  there  is  a 
rebuttable  presumption  that  the  juvenile  is  dangerous  and  is  not 
amenable  to  treatment  within  the  juvenile  system.   The  court  need 
only  find  by  a  preponderance  of  the  evidence  that  the  juvenile  is 
dangerous  and  is  not  amenable  to  treatment  before  the  juvenile  can 
be  transferred.   In  all  other  cases,  the  Commonwealth  will 
continue  to  have  to  show  dangerousness  and  nonamenability  by  clear 
and  convincing  evidence. 

2.    Extensions.   (C.120,  §§16  et .  seq.)   It  used  to  be  that 
the  Department  of  Youth  Services  (DYS)  could  get  a  juvenile's 
commitment  extended  beyond  age  18  by  simply  showing  that  the 
juvenile  was  dangerous.   In  1986,  the  Supreme  Judicial  Court  of 
Massachusetts  (SJC)  modified  that  standard  and  held  that  DYS  must 
show  beyond  a  reasonable  doubt  that  the  juvenile  is  dangerous  by 
reason  of  mental  illness  or  defect.   This  bill  now  allows  the 
court  to  order  an  extension  upon  a  showing  by  DYS  by  a 
preponderance  of  the  evidence  that  the  juvenile  is  physically 
dangerous  without  having  to  meet  the  much  tougher  mental 
commitment  standard. 

If  the  juvenile  is  committed  to  DYS  less  than  90  days  before 
the  statutory  discharge  date,  DYS  has  up  until  the  day  of 
discharge  to  petition  for  an  extension  of  the  commitment. 
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Extensions  can  no  longer  be  ordered  beyond  the  juvenile's  21st 
birthday. 

3.  Open  hearings.   (C.119,  §65)   This  section  provides  for 
open  hearings  in  the  juvenile  session  when  the  juvenile  is  charged 
with  murder. 

4.  Aaina  Out.   Several  sections  of  the  juvenile  code  were 
amended  to  provide  for  an  expansion  of  the  juvenile  court's 
jurisdiction  to  age  19  for  juveniles  who  turn  18  while  their  cases 
are  pending  in  juvenile  session. 

One  section  provides  for  a  commitment  to  DYS  until  age  21  for 
juveniles  adjudicated  delinquent  by  reason  of  murder. 
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MEMORANDUM  OF  AGREEMENT 


Effective  Date 

I.   GENERAL  CONDITIONS 

A.   The  following  agreement  between 

the  

(school) 
and  the  _______ «_______  represents  the  conditions  for 

(police  department) 
enrollment  of  appropriate  students  who  commit  criminally 

cnargeable  offenses  while  on  school  property  in  the  _____________ 

(scnool) 
's  Drug  and  Alcohol  Diversion  program.   Such  agreement 


may  be  modified  as  required  and  as  agreed  to  by  the  parties  in 
furtherance  of  the  agreement's  objectives. 

II.  OBJECTIVES 

A.  To  reduce  delinquent  behavior  by  establishing  an 
educational  and  behavioral  contract  for  the  juvenile  which  will 
be  developed  by  the  cooperative  efforts  of  school  professionals 
and  local  police. 

B.  To  develop  and  implement  a  process  for  school  officials 
and  local  police  to  refer  appropriate  first  offenders  into  the 
diversionary  program. 

III.  PROCEDURES 

A.  Students  observedcommitt ing  an  arrestable  offense  on 
school  property  will  be  brought  to  the  principal's  office. 

B.  Such  students  will  be  confronted  by  the  principal  or 

his  designee  with  the  nature  of  Che  offense.   Parents  are  to  be 


notified  immediately,  told  of  the  nature  of  the  off*r.s*,  ..-. : 
instructed  to  come  to  the  school. 

C.  If  the  student  appears  to  be  appropriate  for  *nr3ll~»»r. ~ 
in  the  diversion  program,  the  principal  or  his  design*.*  -ill 
explain  the  program  to  the  student  and  the  parents  as  w*il  ji 
the  alternative  of  seeking  a  criminal  complaint. 

D.  Should  the  parents  choose  not  to  have  the  child  «»nt»r 
the  diversion  program,  police  are  to  be  notified  of  tne  ali^c^d 
offense. 

E.  If  the  parents  choose  to  have  the  child  enter  the 
diversion  program,  the  principal  or  his  designee  will 
immediately  notify  the  police,  and  make  arrangements  to  nave 
tne  police  pick  up  any  evidence  which  may  be  present  at  the 
school.   The  principal  or  his  designee  will  also  forward  a 
detailed  written  report  to  the  police. 

F.  If  at  any  point  the  student  is  unable  to  fulfill  the 
diversion  program  requirements,  the  case  will  be  referred  to 
the  police  who  will  assume  responsibility  for  prosecution. 

G.  Upon  notification  from  the  diversion  program  that  a 
student  has  successfully  fulfilled  the  program's  requirements 
and  the  case  has  been  terminated,  neither  the  principal  or  his 
designee  nor  the  police  department  will  prosecute  the  student 
for  the  specific  criminally  chargeable  behavior  giving  rise  to 
tne  referral. 


(School) 


( Police ) 


CURRENT  ISSUES 


MEMORANDUM 


TO: 
FROM 


RE: 
DATE 


Police  Chiefs 

John  T.  Montgomery- 
First  Assistant  Attorney  General 

Ruth  A.  Bourquin 
Assistant  Attorney  General 

Sunday  Morning  Store  Openings 

July  17,  1991 


This  memorandum  summarizes  our  position  with  respect  to  the 
standards  that  should  be  applied  in  determining  whether  retail 
stores  should  be  awarded  permits  by  police  chiefs  to  open  on  Sunday 
mornings  under  G.L.  c.  136,  §  7.   That  section,  first  enacted  in 
1909,  provides  that  police  chiefs  may  issue  permits  for  Sunday 
morning  store  openings  "for  the  performance  of  necessary  work  and 
labor  which  could  not  be  performed  on  any  other  day  without  serious 
suffering,  loss,  damage,  or  public  inconvenience..."   In  recent 
months,  it  has  been  suggested  that  "public  inconvenience"  includes 
the  current  difficult  fiscal  condition  in  the  Commonwealth  or 
personal  inconvenience  to  consumers  who  may  wish  to  shop  on  Sunday 
mornings.   We  disagree  for  the  following  reasons: 

First,  the  plain  language  of  the  statute  is  clear  that  something 
more  than  minor  or  even  modest  amounts  of  "inconvenience" 
experienced  by  private  individuals  is  required.   "Serious  .  .  . 
public  inconvenience"  is  the  standard. 

Second,  given  that  the  permits  may  be  issued  only  on  a 
one-day-at-a-time  basis,  it  is  clear  that  circumstances  that  would 
exist  every  single  Sunday  morning  cannot  justify  issuance  of  a 
permit.   Otherwise,  the  one-day-at-a-time  requirement  would  be 
rendered  a  nullity. 

Third,  the  historical  experience  under  the  statute  strongly 
indicates  that  the  standard  is  relatively  difficult  to  meet.   Even 
before  the  prior  governor's  blanket  disapproval  of  any  Sunday 
morning  permits,  police  chiefs  rarely  issued  permits.   Certainly, 
even  in  difficult  economic  times,  retail  stores  have  never  routinely 
been  open  on  Sunday  mornings. 

Fourth,  the  Legislature  just  this  term  rejected  a  proposed 
repeal  of  the  Sunday  morning  restrictions.   This  reaffirms  the 
Legislature's  will  that  some  Sunday  morning  restrictions  apply. 
Were  police  chiefs  free  to  issue  permits  any  time  a  retail 
establishment  asks,  the  legislative  will  would  be  undercut.   That 
the  existing  language  does  impose  some  substantial  limitations  on 
Sunday  morning  openings  is  confirmed  by  the  fact  that  the  executive 
branch  felt  compelled  to  propose  a  repeal  in  the  first  place. 
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We  take  no  position  as  to  the  wisdom  of  having  restrictions  on 
Sunday  morning  openings.   Unless  and  until  the  Legislature  changes 
the  law,  however,  it  will  be  the  position  of  this  office  that  the 
Sunday  morning  restrictions  should  be  honored. 


SCOTT  HARSHBARGER 
ATTORNEY  GENERAL 

(617)  727-2200 


SSoaXojv,  ^tsrf    02J08-4698 


July   17,    1991 


CHARITABLE  FUNDRAISING:   ISSUES  AND  PROCEDURES 


This  guide  is  designed  to  assist  police  officials  in 
understanding  the  laws  governing  charitable  solicitation,  as 
well  as  the  role  of  the  Attorney  General's  Office  and  of  local 
police  departments  in  enforcing  these  laws.   Addressed  are: 
i)   solicitations  by  charitable  organizations,  and  ii) 
solicitations  by  local  police  organizations. 

Beginning  with  a  brief  overview  of  charitable  fundraising, 
this  guide  consists  of  two  parts.   The  first  part  discusses  the 
Role  of  the  Attorney  General's  Office,  Charitable  Giving,  Law 
Enforcement  Organizations,  Professional  Fundraisers,  Victim 
Interviews,  and  Charitable  Gaming.   The  second  part  discusses 
the  role  of  police  officials  in  the  investigation  and 
prosecution  of  professional  fundraisers  and  fraudulent 
charitable  organizations. 

INTRODUCTION 

While  charitable  giving  generally  benefits  many  worthy 
causes,  it  is  especially  important  in  times  of  fiscal  limits 
when  the  government  cannot  meet  the  needs  of  all  who  require 
its  assistance.   Unfortunately,  there  are  some  members  of 
society  who  take  advantage  of  the  generosity  of  the  public  by 
raising  charitable  funds  under  false  pretenses.   Additionally, 
during  the  past  few  years,  the  Supreme  Court  of  the  United 
States  has  limited  the  ability  of  states  to  regulate  some 
aspects  of  fundraising  by  charitable  organizations.   These 
limits  have  led  to  an  increase  in  the  number  of  professional 
fundraisers  who  have  turned  charitable  fundraising  into  an 
extremely  profitable  and  lucrative  business. 


A)   CHARITABLE  SOLICITATION  AND  FRAUD 

Role  of  the  Attorney  General 

The  Division  of  Public  Charities  at  the  Attorney  General's 
Office  is  located  at  1  Ashburton  Place,  Boston,  Massachusetts 
02108,  phone  number  (617)727-2200.   Responsible  for  enforcing 
laws  pertaining  to  charitable  organizations  and  their 
fundraising,  this  Division  ensures  that  charitable 
organizations  are  accountable  to  the  public  by  registering  the 
charities,  except  religious  organizations,  with  the  Division 
and  keeping  on  file  their  annual  financial  reports.   These 
reports  are  public  record,  and  can  be  viewed  by  the  general 
public  during  regular  business  hours.   The  Division  also 
registers  professional  fundraising  companies.   The  professional 
fundraisers'  files  are  public  record  and  contain  contracts 
between  charities  and  fundraisers,  as  well  as  financial  reports 
pertaining  to  specific  solicitation  campaigns.   The  files  may 
be  viewed  in  the  office  of  the  Division,  and  copies  of 
documents  are  provided  to  Police  Departments  upon  request. 

When  allegations  of  fraudulent  or  deceptive  charitable 
fundraising  are  reported,  the  Division  conducts  investigations 
and  takes  enforcement  action  against  both  the  professional 
fundraiser  and  the  soliciting  organization  if  the  circumstances 
warrant  such  action. 

Organizations  which  are  not  charitable,  but  which  use  a 
charitable  appeal  to  raise  funds,  are  subject  to  the  laws 
governing  charitable  solicitations  and  organizations. 

Charitable  Giving 

The  general  public  should  be  encouraged  to  contact  the 
Division  of  Public  Charities  before  making  a  decision  about 
charitable  giving.   While  registration  by  a  charity  or  a 
fundraiser  with  the  Division  of  Public  Charities  does  not 
constitute  endorsement  or  approval  of  that  charity  or 
fundraiser  by  the  Office  of  the  Attorney  General ,   a  potential 
donor  will  be  able  to  learn  if  the  charity  is  in  fact 
registered  as  required  by  law,  and  will  have  the  opportunity  to 
review  the  charity's  financial  information.   Furthermore, 
police  officials  can  contact  the  Division  to  check  on  the 
registration  status  of  charitable  organizations  that  are 
soliciting  in  their  communities.   Inquiries  from  local  law 
enforcement  officials  will  assist  our  office  in  learning  of 
possible  problems  or  violations  of  the  law  as  quickly  as 
possible. 


Aside  from  contacting  the  Division  of  Public  Charities, 
donors  should  follow  these  guidelines: 

1.  inquire  about  the  identity  of  the  person  soliciting  the 
donation,  i.e.  is  the  person  a  volunteer  or  a  paid  fundraiser? 

2.  ask  for  the  fundraising  organization's  name,  address, 
and  phone  number,  if  the  solicitor  is  a  paid  fundraiser; 

3 .  determine  what  percentage  of  gross  receipts  the 
soliciting  organization  charges   (fundraisers  often  charge  as 
much  as  90%) ; 

4.  ascertain  the  charitable  organization's  name,  address, 
phone  number,  and  purposes  for  which  the  donation  is  being 
solicited;  if  there  are  any  doubts  about  the  legitmacy  of  the 
organization,  call  the  charity  directly  to  verify  information 
given  by  the  caller; 

5.  obtain  as  much  written  material  as  possible  about  the 
organization; 

6.  resist  being  pressured  into  making  a  donation. 

Law  Enforcement  Organizations 

Law  enforcement  relief  organizations  are  required  to 
register  as  charitable  organizations  since  they  are  inherently 
charitable.   Law  enforcement  unions  are  not  considered 
charitable  organizations  unless  they  solicit  charitable  funds. 
Solicitations  which  strictly  benefit  the  union  are  not 
charitable.   However,  police  unions  soliciting  donations 
strictly  for  union  use  must  also  be  extremely  cautious  that 
their  fundraisers  are  not  being  deceptive  in  any  way.   M.G.L. 
c.  93A  prohibits  deceptive  and  unfair  practices  during  the 
conduct  of  any  trade  or  commerce.   Unfortunately,  some 
fundraisers  can  be  over  zealous  in  their  fundraising,  and 
impersonate  law  enforcement  officials,  or  employ  explicit  or 
implicit  coercion  in  their  fundraising  techniques.   These  types 
of  problems  are  considered  deceptive  and  unfair  practices  of 
trade.   For  this  reason,  it  is  very  important  that  union 
officials  monitor  the  fundraising  activity  being  done  on  their 
behalf,  and  take  decisive  actions  to  prevent  or  correct  any 
such  problems. 

When  a  law  enforcement  union  solicits  funds  and  the  appeal 
to  the  public  slips  into  the  charitable  area,  for  example  if 
the  appeal  either  states  directly  or  implies  that  donations 
will  be  used  for  a  scholarship  fund,  drug  rehabilitation 
progams,  or  other  charitable  works,  the  union  must  register  as 
a  public  charity  with  the  Division  of  Public  Charities. 

In  a  situation  where  charitable  funds  are  being  solicited 
by  a  union,  the  charitable  funds  should  be  kept  in  a  separate 
account  from  the  regular  union  money.   Furthermore,  only  the 
charitable  funds  must  be  included  in  the  annual  financial 
reports  submitted  to  the  Division  of  Public  Charities.   The 
charitable  funds  must  be  used  for  the  purposes  stated  in  the 
original  solicitation. 


Professional  Fundraisers 

Many  charitable  organizations  hire  professional  fundraisers 
to  solicit  funds  on  their  behalf  often  through  telephone 
calls.   These  fundraisers  are  for-profit  and  usually  pay  their 
telemarketers  on  commission.   Since  many  professional 
fundraising  organizations  charge  up  to  90%  of  the  gross  revenue 
received  through  the  solicitation,  there  is  a  huge  potential 
for  abuse.   Under  United  States  Supreme  Court  case  law,  the 
states  cannot  establish  a  mathematical  limit  (e.g.  a 
percentage)  on  how  much  of  each  donation  a  fundraiser  may  keep, 
or  similar  limit  on  how  much  of  the  money  may  be  used  by  the 
charity  for  fundraising  or  administrative  expenses.   On  the 
other  hand,  the  charity  has  a  fiduciary  duty  to  enter  into  only 
fundraising  contracts  that  are  reasonable,  and  the  group  must 
have  a  legitimate  program  and  keep  its  administrative  and 
fundraising  costs  within  reasonable  limits. 

The  most  common  violations  of  Massachusetts  Law  committed 
by  fundraisers  are:   1)   failing  to  register,  2)   soliciting 
charitable  funds  for  an  organization  which  is  not  registrated, 
3)   using  misleading  and  deceptive  statements  to  encourage 
donations,   4)  not  disclosing  professional  fundraising  status, 
5)  impersonating  members  of  the  charitable  organization  (this 
is  especially  true  in  the  case  of  charitable  solicitation  being 
made  on  behalf  of  a  law  enforcement  organization) ,  and  6)  in 
the  case  of  solicitation  on  behalf  of  police,  fire,  or  safety 
inspection  groups,  implicit  or  even  explicit  coercion. 

Charitable  organizations  which  hire  professional 
fundraisers  are  also  held  accountable  for  the  actions  of  the 
fundraisers  they  hire.   Charities  must  monitor  the  activities 
of  their  fundraisers.   If  charities  do  not  take  decisive  action 
to  make  fundraisers  comply  with  Massachsuetts  Law,  the  Attorney 
General's  Office  will  take  action  against  the  charities,  as 
well  as  the  fundraisers. 

Victim  Interviews 

Once  a  donor  has  agreed  to  make  a  contribution,  many 
professional  fundraisers  use  couriers  to  pick  up  the  check. 
(Please  see  second  section  of  phamphlet  by  AAG  John  Ciardi  of 
the  Criminal  Bureau  for  more  information  on  couriers.) 

Upon  determining  that  a  fundraising  organization  has 
attempted  to  solicit  charitable  funds  by  making  deceptive 
statements  or  by  otherwise  misrepresenting  itself,  a  detailed 
interview  of  the  solicited  donor  should  be  conducted.   Such 
interviews  can  be  easily  converted  to  affidavits  by  the 
Attorney  General's  Office,  and  will  be  the  key  evidence  in  a 
case  against  the  fundraiser. 


In  order  for  the  interview  to  be  complete,  police  officers 
should  be  sure  to  ask  the  following  questions: 

1.  Get  the  victim's  name,  address  (home  or  business 
depending  on  where  call  was  received) ,  and  telephone  number. 

2.  Determine  date  call  was  received  and  whether  made  to 
victim's  home  or  business. 

3.  How  did  the  caller  identify  him/herself?   For  example, 
did  caller  give  his  or  her  name  and  address,  the  name  and 
address  of  an  organization,  etc.? 

4.  Did  the  caller  state  or  imply  that  he  was  calling  from, 
or  was  a  member  of,  a  charitable  organization? 

5.  At  any  time  during  the  phone  conversation,  did  the 
caller  identify  him/herself  as  a  professional  fundraiser  or 
someone  hired  by  a  charity  specifically  to  raise  funds  by 
telephone? 

6.  Did  the  caller  ask  for  a  straight  donation  to  a  charity 
or  was  the  caller  selling  an  advertisement,  a  product,  a 
ticket,  etc.?   If  the  call  involved  the  purchase  of  something, 
get  details  about  the  ad,  product,  ticket,  etc. 

7.  Did  the  caller  say  what  amount  or  percentage  of  the 
contribution  or  purchase  would  go  to  the  charity? 

8.  What  else  was  stated,  implied,  or  suggested  by  the 
caller? 

9.  Did  the  victim  make  a  contribution  or  purchase? 

10.  If  the  victim  had  known  that  the  caller  was  not  a 
member  of  a  charitable  organization,  or  was  a  professional 
fundraiser  or  that  other  things  said  by  the  caller  were 
misleading  or  untrue,  would  he  or  she  still  have  made  the 
contribution  or  purchase? 

11.  Was  the  contribution  or  purchase  made  by  cash,  check, 
or  otherwise?  Was  it  mailed  (to  what  address)  or  picked  up  by 
a  courier (get  a  description)?  Was  anything  left  in  return  for 
the  payment,  such  as  a  receipt,  pamphlet,  sticker,  booklet,  or 
product? 

12.  Did  anything  else  happen,  i.e.  the  victim  received 
another  call  from  the  solicitor,  the  victim  called  the  Attorney 
General's  Office  or  the  charitable  organization,  or  the  victim 
knows  someone  else  who  was  called? 

If  it  is  not  possible  for  the  victim  to  be  interviewed,  the 
police  official  should  take  the  donor's  name  and  telephone 
number,  and  the  names  of  the  charitable  organization  and  the 
professional  solicitor  along  with  a  description  of  the 
suspicious  activities.   This  information  should  be  passed  on  to 
the  Division  of  Public  Charities. 


Charitable  Gaming 

Raffles,  Las  Vegas  Nights,  and  other  gaining  events  are  a 
common  method  of  faising  funds  for  charitable  and  non-profit 
organizations.   Below  is  a  brief  list  of  requirements  from  the 
statute  M.G.L.  c.  271,  §7A  which  governs  such  events: 

1.  The  sponsoring  organization  must  be  non-profit  (not 
limited  to  charities)  and  have  been  operating  for  at  least  two 
years . 

2.  Only  qualified  members  of  the  sponsoring  organization 
may  promote  and  operate  the  event,  and  such  members  may  not 
receive  remuneration  for  time  or  effort  devoted  to  the  event. 

3.  The  sponsoring  organization  must  have  a  permit  from  the 
city  or  town  clerk;  this  permit  must  be  reviewed  and  approved 
by  the  Chief  of  Police. 

4.  The  permit  is  valid  for  one  year,  during  which  time  a 
limit  of  three  Las  Vegas  nights  can  be  held. 

5.  The  city  or  town  clerk  has  the  authority  to  revoke  the 
permit. 

6.  Within  ten  days  of  the  event,  the  organization  must 
submit  a  return  to  the  Lottery  Commission,  and  pay  five  percent 
of  gross  proceeds  to  the  Lottery  Commission. 

7.  Within  thiry  days  of  the  event,  the  sponsoring 
organization  must  report  to  the  city  or  town. 

8.  A  police  officer  must  be  present  during  the  event. 

9.  All  funds  which  are  raised  through  a  gaming  event  must 
be  used  for  the  purposes  as  stated  in  the  application  for  the 
permit,  and  must  be  educational,  charitable,  religious, 
fraternal  or  civic,  or  for  veteran's  benefits. 

B)   INVESTIGATION  AND  PROSECUTION 

by  John  Ciardi,  Assistant  Attorney  General,  Criminal  Bureau 

The  investigation  and  prosecution  of  telephone  solicitation 
organizations  can  be  complicated,  not  only  because  the  key 
operators  are  insulated  from  contacts  with  police  officers,  but 
also  because  the  investigating  officer  may  not  be  familiar  with 
this  specific  type  of  operation.  Knowledge  of  the  methods  used 
by  solicitation  organizations,  and  the  type  of  evidence  that 
might  be  located,  is  essential  to  an  effective  investigation. 

Generally,  the  solicitation  calls  are  made  from  an  office 
to  businesses  in  a  targeted  area.  The  caller  will  usually 
identify  himself  as  a  police  officer,  fire  department  member, 
or  local  municipal  official,  or  represent  that  he  is  calling  on 
behalf  of  a  police  organization,  charitable  group,  veteran's 
organization,  local  town  government  or  school  system.  The 
caller  will  typically  ask  for  a  charitable  contribution  or 
attempt  to  sell  space  in  an  advertising  journal  the  proceeds  of 
which  will  be  used  for  charitable  programs.  If  the  "victim" 


agrees  to  donate  money,  the  caller  will  arrange  to  pick  up  a 
check,  usually  by  courier.  It  is  the  courier  who  is  most  likely 
to  be  stopped  and  questioned  by  police  officers. 

The  courier  will  usually  be  an  employee  of  the  solicitation 
organization,  although  some  groups  have  used  UPS  couriers  to 
pick  up  checks.  In  either  case,  the  courier  will  have  valuable 
information  and  evidence  which  will  assist  in  the 
investigation.  Careful  questioning  of  the  courier,  and  the 
recovery  of  physical  evidence  from  the  courier  or  his  vehicle, 
can  provide  enough  evidence  to  support  a  search  warrant  for  the 
organization's  offices. 

Couriers  usually  are  sent  out  on  a  route  with  instructions 
to  pick  up  checks  from  a  number  of  businesses.  Therefore,  the 
courier  will  have  a  number  of  documents  with  him,  such  as 
receipts,  advertising  folders,  contracts,  etc.  The  courier  may 
also  have  some  form  of  phony  identification  card  in  case  the 
"victim"  asks  for  it.  However,  couriers  are  often  instructed  on 
what  to  do  and  say  if  stopped  by  a  police  officer.  The  courier 
typically  will  claim  that  he  or  she  just  answered  an  ad  in  the 
paper  for  a  job  and  that  he  or  she  does  not  know  anything  about 
the  business  other  than  the  instructions  he  or  she  received. 
Experience  indicates  that  such  disclaimers  are  not  to  be 
trusted . 

The  courier  and  the  solicitation  organization  may  have 
engaged  in  practices  which  are  criminal,  either  as  larcenies  or 
attempted  larcenies,  or  as  deceptive  solicitation  practices 
under  M.G.L.  c.  68,  section  28.  Some  of  the  groups  investigated 
by  the  Office  of  the  Attorney  General  have  been  entirely 
fraudulent,  without  any  connection  to  real  charitable 
organizations.  Other  groups  have  had  contracts  with  charitable 
parent  organizations  but  have  engaged  in  deliberately  deceptive 
and  misleading  solicitation  practices  within  the  scope  of  the 
prohibitions  set  forth  in  chapter  68.  In  either  case  the 
activity  could  be  criminal,  but  the  distinction  is  a  difficult 
one  which  should  be  discussed  with  a  representative  of  the 
Attorney  General's  Public  Charities  Division  or  Criminal  Bureau 

If  a  police  department  receives  calls  from  a  local  business 
reporting  what  appears  to  be  a  questionable  telephone 
solicitation,  the  officer  should  call  the  Public  Charities 
Division  of  the  Office  of  the  Attorney  General.  A  legitimate 
charitable  organization  or  paid  fundraiser  will  be  properly 
registered.  A  representative  of  the  Public  Charities  Division 
will  be  able  to  quickly  check  the  registration  of  the 
organization  and  the  charitable  group  the  money  is  supposedly 
being  collected  to  benefit.  If  an  organization  is  not 
registered  that  is  a  strong  indication  that  investigation  is 
warranted. 


After  checking  with  the  Public  Charities  Division,  an 
officer  should  attempt  to  intercept  the  courier  as  he  or  she 
arrives  at  a  business  to  pick  up  a  check.  At  that  time  the 
courier  should  be  asked  for  complete  information  about  his 
employer,  the  office  address,  the  instructions  given  to  the 
courier  and  the  businesses  to  be  visited.  The  courier  should 
also  be  asked  to  turn  over  any  and  all  documents  related  to 
scheduled  pick  ups,  including  advertising  folders,  receipts, 
stickers,  lists  of  businesses,  etc.  If  the  courier  does  not 
have  records  on  his  person  his  consent  should  be  obtained  to 
search  his  vehicle  for  such  items.  (In  view  of  the  laws 
governing  a  voluntary  consent  to  search,  a  written  consent  form 
should  be  used  whenever  possible.)  If  the  investigating  officer 
believes  probable  cause  exists  to  arrest  the  courier  for 
attempted  larceny,  then  the  vehicle  may  be  searched  as  a  search 
incident  to  arrest  and/or  as  an  inventory  search  where 
department  policy  requires  such  a  search. 

If  the  courier  is  a  United  Parcel  Service  courier,  he  or 
she  will  have  C.O.D.  Statements  listing  the  company  and  the 
amount  of  money  the  company  is  supposed  to  pay.  The  UPS  courier 
should  be  asked  to  produce  any  such  C.O.D.  Statements.  The  UPS 
office  can  then  provide  information  concerning  similar 
packages,  the  originating  shipper,  customer  information  and 
other  information  which  should  identify  the  parties  responsible 
for  the  solicitation  call. 

The  items  seized  in  such  a  search,  or  turned  over  by  the 
UPS  courier,  will  allow  the  officer  to  immediately  contact  the 
businesses  listed  on  the  seized  advertising  folders,  C.O.D. 
Statements,  or  contracts  to  determine  the  circumstances  under 
which  the  company  agreed  to  make  a  donation.  The  officer  should 
obtain  as  much  specific  information  as  possible  about  what  was 
said  during  the  solicitation  call. 

It  is  a  violation  of  M.G.L.  c.  68,  section  28  for  a  caller 
to  represent  that  he  or  she  is  a  police  officer,  fire 
department  official,  or  similar  official  if  such  is  not  the 
case.  It  is  also  a  violation  of  the  statute  to  claim  to  be 
calling  on  behalf  of  a  charitable  organization  when  no  such 
representation  has  been  authorized,  or  to  use  an  official 
emblem,  seal  or  badge  of  an  organization  when  such  use  is  not 
authorized.  The  "victim"  who  spoke  to  the  caller  may  be  able  to 
provide  information  which  will  demonstrate  that  a  violation  of 
the  statute  has  occurred.  (Such  as  the  fact  that  the  caller 
claimed  to  be  a  police  officer,  or  that  the  caller  said  the 
solicitation  was  authorized  by  the  local  police  or  fire 
department.)  Receipts  given  to  businesses,  as  well  as  items 
seized  from  a  courier,  may  contain  official  looking  emblems, 
seals  or  badges,  or  the  name  of  a  non-existent  charitable  group 
(such  as  "United  Citizens  Against  Drunk  Driving"  or  "Community 
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Crime  Prevention  Council")  which  can  help  to  establish  the 
fraudulent  nature  of  the  solicitation  campaign.  Obviously,  the 
same  evidence  may  give  rise  to  complaints  for  larceny  or 
attempted  larceny  under  M.G.L.  c.  266,  section  30. 

If  the  investigation  has  produced  evidence  of  activity 
which  is  criminal  under  general  larceny  laws  or  under  c.  68, 
section  28,  the  next  step  in  the  investigation  will  usually  be 
to  prepare  a  search  warrant  affidavit  for  the  solicitation 
organization's  office.  This  step  should  involve  consultation 
with  the  Criminal  Bureau  of  the  Office  of  the  Attorney  General. 
An  Assistant  Attorney  General  will  assist  in  the  preparation  of 
the  search  warrant,  can  verify  that  a  violation  of  the 
charitable  solicitation  statute  has  occurred  and  can  discuss 
with  police  investigators  the  items  that  may  be  recovered 
during  a  search. 

The  solicitation  organization's  office  can  provide  crucial 
documents  to  help  direct  the  investigation.  Telephone  records 
and  equipment  can  point  to  telephone  toll  charges  which  will 
show  specific  calls  to  "victims."  Bank  records  may  show  where 
the  money  is  being  deposited.  Payroll  records  and  bookkeeping 
journals  may  lead  to  other  employees  and  principals  and  may 
show  a  link  to  other  fraudulent  solicitations.  The  office  may 
also  contain  ad  journals,  lead  cards  and  other  documents  which 
can  be  used  to  prove  how  the  operation  works.  All  of  this 
evidence  can  establish  a  foundation  for  a  grand  jury 
investigation  so  that  business  records,  bank  records  and 
telephone  records  can  be  subpoenaed  to  solidify  the  criminal 
prosecution. 

CONCLUSION 

The  Office  of  the  Attorney  General  will  actively  assist  in 
all  stages  of  the  investigation  and  prosecution  of  these  cases, 
by  combining  the  resources  of  the  Public  Charities  Division  and 
the  Criminal  Bureau  to  make  sure  that  information  and  support 
are  provided  promptly  and  effectively. 
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